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	This article discusses the democratic side of Locke’s political thought, which is generally not appreciated. How is it that Lockean constitutionalism is also “popular government,” institutions, that is, but institutions considerably informed by a democratic spirit? The answer involves Locke’s three characteristic innovations in institution-planning: “civil” government, a supreme “legislative” power coupled with a responsible executive, and, inter alia, a vigilant “majority”—a party or movement of the people with authority to elect to government and to rebel against any non-popular government. While Locke does raise up a powerful executive, he also makes it dependent as a rule on a rather democratic legislative. What Locke wishes to induce over time is something like parliamentary government, with the executive vested in a cabinet and the whole more or less responsible to the people in his sense, especially to a majority.


The Making of Popular Government

To what extent are liberal democracies democratic? That question guides this reconsideration of the first and fundamental plan for liberal government, that of John Locke. I shall argue that Locke’s plans are more democratic, and more radical too, than is generally believed. True, important parts of Locke’s teaching correspond to undemocratic features with which we are now quite familiar. Liberal democracies have more or less capitalist economies in which wealth and big corporations are protected, they are moved not only by public opinion but also by liberal opinion-leaders of one stripe or another, they are governed not by the people in assembly but by constitutional governments. But the United States, Britain, and the rest are democracies too. Elections, broad representation, majority rule, and political parties are the obvious signs, but there are also the famous social changes. The old powers of aristocrats over commoners and of preachers over congregations have been much diluted in all but a few corners. The tastes of a vast, middling, working and consuming public pervade a mass economy, a rather homogeneous educational establishment, and a media catering to common taste.

What is now often neglected is the connection of this democratic revolution with the original liberal plans. While in what follows I allude to Locke’s plan for a free society of strivers, I concentrate on the political plan and in particular on Locke’s famous exposition of constitutional institutions. How is it, I ask, that Locke’s constitutionalism is also “popular government,” institutions indeed, but institutions considerably informed by a democratic spirit? In answer I focus on Locke’s three characteristic innovations in governmental institution-planning: “civil” government, a supreme “legislative” power coupled with a responsible executive, and, inter alia, a vigilant “majority”—a party or movement of the people with authority to elect to government and to rebel against any non-popular government. There are powerfully democratic implications in the radical supposition that all human beings are by nature free and equal. These tendencies may be modified by the plan for representative government and free society. But they remain powerful.

Locke’s Second Treatise is then much more than some naively legal manual on the mechanics of constitutionalism. It is also and principally a lesson in popular government and more: in the different mixtures that people and government should as​sume in different circumstances. The crucial circumstance proves to be this: the transition from the ancien regime to modern liberal republics. Locke as not merely planner but inducer of demo​cratic revolution: that is the most difficult of Locke’s teachings to convey. The Second Treatise in fact exhibits a subtle rhetoric of varying appeals and varying institutional formulations, precisely to bring about the liberal movement and the one liberal consti​tution. I will try to show, for example, that Locke moves from descriptions of the executive reminiscent of monarchs toward the possibility of a plural executive foreshadowing a modern cabinet, that is, toward a ministry dependent on a popular legis​lature and appointed by it.
Much scholarship, for at least a century, has slighted the dis​tinctiveness and hence the ingenuity of Locke’s political innovations. A conservative historical school had tried to distinguish Lockean constitutionalism “as far as possible from...portable and universal dogmas” or from “all a priori pre​suppositions”
—as if Locke like Edmund Burke would avoid philosophic doctrines and rational axioms. But what of Locke’s doctrine of artificial government to which majority consent alone gives title, a doctrine that appalled Burke, or the doctrine of the right of the majority to rebel and make the legislative anew, the doctrine that most appalled the Whigs of his time? More recently, prominent scholars on the left have sought to reduce Locke’s complexities to manifestations of a narrow social class (Whig aristocrats; market-oriented capitalists). “Locke was not a demo​crat at all.”
 And it is true that Locke sets forth a natural right to acquire property by work and defends unequal acquisitions. But he also advocates a representative legislative, not a house heredi​tary or of the rich as such; he even ushers any separate house of the privileged, we will argue, toward revolution and oblivion. In his legislative he favors representation of numbers as well as riches (Second Treatise, 157), dwells on representation of “the people” and of no partial class as such, and extends representation perhaps even to “the meanest” (Second Treatise, 94).
 Nevertheless, it is in​correct to call Locke a simple majoritarian, or to think Lockean government rests on democratic “trust” in the people’s “natural political virtue,” or to infer Locke’s outlook from his political involvements with levelers.
 The characterization of Locke as simple democrat neglects the specially universal and yet limited character of natural rights (to life, liberty, and property, not to equal shares or conditions), the authority of Lockean institutions, and the ex​plicit limits on legislative power. Locke prefers representation to direct assembly, attacks constant or even frequent sessions of the legislative, and, unlike the English levelers, recommends “indif​ferent judges” but not trial by jury. In short, to trace Locke’s thoughts to everyday politics and prejudice, be it English, oligar​chic, or populist, is like deducing Rembrandts from wall posters.

There is a similar problem in tracing Locke’s thought to some earlier stage in an evolution of republican ideas, whether it be a Christian republicanism such as that of Richard Hooker or an earlier English constitutionalism. Locke certainly cites the Anglican Hooker early and often in the Second Treatise. But Hooker’s Christian Aristotelianism was a political theology, and it led him to attempt to restore the established church to wealth, legislative power, and the primacy of faith.
 Locke’s writings separate church from state and—most radical of all, from the very first sentence of the Letter Concerning Toleration—tend to make toleration, not Christ or God, the mark of the true church. His writings on government establish an assembly representative of “the people,” not separate assemblies of the estates or a Convocation of the godly estate. It is true that certain seventeenth-century republicans and monarchists had sought to free politics from subordination to church and churchly customs, and that “constitutionalists” were involved in the struggle between king and parliamentarians.
 But while such politicians subordinated executive to legislative (the monarchists investing the king with legislative power), their constitutionalism is not Locke’s, which tends to deny kings legislative power. Nor do they set forth Locke’s potent executive.
 To reduce Locke’s plan to its predecessors dissipates it.

Civil Government

“Civil government” is the special subject of the Second Treatise. There may be Two Treatises of Government, but the second alone is “An Essay Concerning the True Original, Extent, and End of Civil Government.” Locke’s was not the first philosophic attempt at a “civil” politics distinguishable from a realm, a Christian commonwealth, a mixed monarchy, and a republic of estates. Francis Bacon, for one, had set forth in complicated writings a “civil state,” which would also protect private rights, foster economic self-reliance, and involve a rather middle class parliament and a fundamental law of government. But while Bacon’s innovations approach natural rights and popular consent, they reach neither of these nor fixed constitutional powers.

“To understand Political Power right, and derive it from its Original, we must consider what State all Men are naturally in” (Second Treatise 4). Locke’s politics rests on a prepolitical “state of nature,” as is universally known, and in this it follows the philosophic plan of Hobbes, although the degree of similarity is bitterly disputed. Indeed, Locke’s governmental powers are themselves a variation on Hobbes’s doctrine of sovereign power.
 Still, the variations are important as well as obvious. Hobbes does not limit or separate the powers that may be legitimately erected, nor call for actual popular consent, nor insist on politically active representation and hence republicanism. He insists on virtually unlimited obedience to one unlimited sovereign power and recommends an absolute monarch.

It is Locke’s famous purpose to correct absolute government for the sake of civil government, thus securing for individuals against government something of the protection that Hobbes had sought to secure from government. Locke tells us this, and in Hobbesian idiom. He will “easily grant” that civil government is the remedy for the defects of the state of nature, which are “Great, where Men may be Judges in their own Case,” but “Absolute Monarchs are but Men, and if Government is to be the Remedy of those Evils, ...and the State of Nature is therefore not to be endured, I desire to know what kind of Government that is, and how much better it is than the State of Nature” (Second Treatise, 13).

Locke’s civil reform of simple government amounts to this: the addition of individual and popular self-reliance to Hobbesian political science. He makes of society a civil society and of government a reliable representative of the majority. Individuals have rights to provide by labor for their necessities; women may depart from a marriage through divorce; children are to be brought up, in Locke’s Franklinian phrase, “to shift for themselves” (Second Treatise, 60). But our special topic is Locke’s investment of government with collective self-reliance. The first and second treatises advertise from the start the rights of peoples: the only title to lawful government is the people’s consent; men are for political purposes free and equal. The end of the Two Treatises advertises the people’s right to overthrow any government that is not a lawful popular government. The most conspicuous political platforms in Locke’s writings prick up popular vigilance and foster a popular government. This corresponds to an elevation of “the Majority” to final authority in effect (Second Treatise, 96, 98) and of a representative legislative to supreme authority in government.

Still, both sides are addressed: the popular, yes, but also the governmental. Against Hobbists Locke urges that a state without government may be more bearable than a state without civil gov​ernment, and that a people are naturally at liberty to erect the government they wish. Choice can be real. But he also tells the people that they are at liberty to erect not what they wish, but the “legislative” they wish. Choice should be rational. Lockean rea​soning guides peoples to institutions effectual as well as popular. At the beginning of the crisis of the foremost liberal democracy Abraham Lincoln asked: must a republic “of necessity, be too strong for the liberties of its own people, or too weak to maintain its own existence?”
 Locke thought out a plan so that liberal democrats might confidently answer: “no.” A supreme representative assem​bly is to be accompanied by a powerful executive, the whole checked by a people educated to responsible vigilance.
Still, this famous plan has famous vaguenesses and inconsistencies. Locke follows up his “separation of powers” with an unequivocal subordination of executive to legislative. How can the institutions be or stay separate? What executive might be kept subordinate? Locke’s first proclamations of legislative supremacy are succeeded by a federative-executive power not only independent of the legislative but in some ways superior. Which is superior, and which accountable to which? Also, as Otto Gierke noted long ago, the division of powers into legislative and executive is not obviously related to the division of different forms: democratic, aristocratic, and monarchical.
 How can a political congruence or unity be established? Of which form is each? In particular, is the “legislative” popular in the rather democratic sense that I have presumed, or is a Lockean “people” and legislative but a cover for big property? As to the executive, if he be a king, as many suppose, how can he be subordinated to a mere chief executive? If he is a single person, kingly or not, how does one account for Locke’s occasional descriptions in the plural (Second Treatise, 147, 153; compare 151, 152, 154, 155 etc.)? And, finally, what of the paradoxical judiciary, introduced as a separate necessity and yet never made a separate branch?

Sobered Radicalism: Constitutionalism and Civil Government

Let us begin with Locke’s surprisingly complex political understanding of a “constitution,” the fundamental law that ties together the separate powers. Locke is a constitutionalist in the precise sense, that is, an expounder of fundamental political law that institutes and limits governmental power. This is a point often missed. He may even be the inventor of constitutionalism in that sense. “Positive constitutions” are to govern possession of land and judging in general (Second Treatise, 50), and a written constitution (“express Conditions”) should be extracted when “limiting or regulating” power (Second Treatise, 112). This limiting and regulating is fundamental. A constitution is “the original Frame of the Government” (Second Treatise, 158). “The Constitution of the Legislative” is the “first and fundamental Act of Society” (Second Treatise, 212), originating in agreement by the people, which is the supreme authority over government. The legislative’s power can be no more than what the people’s “positive voluntary Grant and Institution” conveyed, which was “to make Laws and not to make Legislators” (Second Treatise, 141). A constitution is the people’s law that governs the government. Still, it must also establish a government. While constitutionalism derives from the people’s freedom, it also sobers it.

But Locke is more than a simple and sober constitutionalist. Indeed, his is a subtle teaching about the difference between duty to a constitution and duty to a correct constitution. While a people’s constitution is fundamental to a “constituted commonwealth,” it is not to be regarded as sacrosanct. The people may “alter” or “re​move” the legislative they have constituted (Second Treatise, 149); no surprise here (except in Locke’s open urging of the people’s right to revolutionize), for the right to consent trumps duty to a political establishment, at least an incorrect one. But a legislative may rightly be changed, at least, by not only the people but by other reformers. This is surprising. For example, Locke shows at length how an ex​ecutive may reform “the Constitution of the Legislative,” and this despite the principles, as Locke takes care to remind us here (Sec​ond Treatise, 157), that a legislative is supreme and a constitution is “the original and supream act of the Society” The case concerns malapportionment, and in particular a borough consisting of sheepfolds, that is, a borough controlled by a big landowner. Con​stitutionalism is second not only to popular consent, and popular government, but also to the reasoning that knows that popular gov​ernment requires a popular legislative. An executive who is enlightened may correct the people’s acquiescence in an antipopular government. The point is basic. Locke advanced his flurry of calls for a “constituted Commonwealth” and the “original Constitution” only after spelling out a popular government of defined powers (Second Treatise, 149-58, esp. 153). The first liberal constitutionalist mixes realism with his idealism or legalism and insists not least upon real democratic reform to bring about real popular govern​ment. It is the “interest, as well as intention of the People,” to have a “fair and equal Representative” (Second Treatise, 158).
This passage maps the role of leaders in reform, whereas usually Locke advertises peoples as the originators of lawful government. But the example is telling. “Consent,” after all, connotes acquiescence, not initiative. It is Locke who initiates the civil order to which peoples should acquiesce. While he may persuade peoples, he might expect more to instruct opinion-leaders. Locke here gives a master class in the constitutionalist thinking and talking needed for enlightened reform. He speaks the language of fundamental law and of the people’s establishing, but he also teaches receptive executives the priority of “establishing the Government upon its true Foundations.” In particular, “just and equal” representation is so suitable to “the original Frame of Government,” which “cannot be doubted” to be “the will and act of the Society,” whoever “permitted, or caused them so to do” (Second Treatise, 158).
 The true original of an enlightened constitution is finally the enlightened plan, not a particular people’s establishment—although peoples as well as leaders are to be enlightened as much as possible, and peoples and leaders alike kept to belief in the authority of peoples. If one would see this insinuating art of liberal reform practiced by a master of public opinion, one could consult the words and deeds of Thomas Jefferson.

Reform is the watchword because existing constitutions are usually not true constitutions, and true constitutions are usually endangered. The first appearances of “constitution” in the Two Treatises refer almost always to bad constitutions (First Treatise, 51; Second Treatise, 76, 86, 98, 116 [“constituted”]; Second Treatise, 50 is neutral). The last chapter notes a “slowness and aversion in the People to quit their old Constitutions” even if they are flawed by “Original defects” or new ones (Second Treatise, 223). While civil governments should have an “original” in popular consent, this is rarely the case. Indeed, the usual origin is a mixture of fear and unthinking acquiescence. Governments generally originate in “Chance, Contrivance, or Occasions” (Second Treatise, 76), and especially in occasions of war used by the ambitious for their own contrivances. War is so massive a part of “the History of Mankind,” and in war “Consent” is little noticed (Second Treatise, 175). Locke moves toward saying that the common cause of governments hitherto is conquest. But foolish consent is also involved. Men fearful in a state of war subordinate themselves unthinkingly to familiar authority and not least to paternal or ancestral authority. In an “insensible change,” perhaps by a “tacit, and scarce avoidable consent” (Second Treatise, 75, cf. Second Treatise, 74-76, 94, 105-112), “natural Fathers” and then patriarchs become the generals that peoples had to have and then become all too readily “politick Monarchs,” even monarchs who proclaim a divine and absolute right (Second Treatise, 76, 107).

This might be called Locke’s natural history of government. It is a history of oppression. The history of the world is “the practice of the strong and powerful,” which, “however universal..., is seldom the rule of right” (Second Treatise, 180). Indeed, so far as history tells us of “the Original of Commonwealths, we shall generally find them under the Government and Administration of one Man” (Second Treatise, 105; cf. 106). The natural history of man leads to absolute government. Absolute government is the target of Locke’s rational politics and in particular of his constitutionalism. It may be the target of his whole philosophy of man—of his expositions of toleration, of rationalized religion, of a free economy (rather than a domestic economy) whereby individuals provide for themselves, of skepticism about moral and religious visions, and so forth. Whatever the truth as to all of Locke’s major doctrines, his teaching on government is so far from a rationalization of social development and of some historical event that it intends a revolution against the very nature of social and political history. The human situation combines a state of nature tending to war with a state of history tending to oppression. That analysis of the past underlies the special radicalism of Lockean constitutionalism.

The end of constitutional government is the natural rights of man, the only just end everywhere, the purpose of every lawful government. But to this universalism, reminiscent of Hobbes, Locke’s democratizing doctrine gives a more revolutionary edge. He deduces universal political freedom from universal natural freedom, whereas Hobbes’s absolute sovereign overshadows the civil implications of natural freedom. Locke’s government is civil only when one can appeal for protection to a law or power common to all (Second Treatise, 87); it is representative only when it allows each person to be represented in “the legislative,” that is, in governing. Locke thus combines Hobbes’s universally effective protector of peace with the requirement of a universal political liberty. Pax ac Libertas, Locke once wrote as a motto in his Two Treatises.
 Civil government rather democratically understood is the only rational government, the one just government for the world.
The principle that individuals need a “common judge” may sound innocuous. But not any judge is a common judge in Locke’s sense, and it may even be that no government hitherto has measured up to such a requirement. Governments in general tend to favor some “part,” some “Party,” with “a distinct interest from the rest of the Community” (Second Treatise, 20, 111, 138). One might think this inevitable. In common life we experience a distinction between the punishers and the punished, the enforcers and the forced, “the authorities” and those who obey, the privileged and the others. In Aristotle’s political science, the pre-modern political science, government seemed necessarily constituted by a part of the whole (the poor, the rich, the virtuous, etc.). Even if a part acted for the common good (a decent majority of the poor, say, in a democratic republic), its outlook, however good, is inevitably partial, that is, imposed upon a class or classes that would incline differently. Even a mixture of parts will rule with a point of view that tends to appear partial to each political part. But Locke’s liberal political science attempts to conquer what had been thought the nature of politics. It finds a common judge within government, for otherwise the people’s agent would not govern, and a judge common to people as well as government. Representation is the way. Government loses its always questionable authority as ruler, as an authority always partial, but obtains supreme authority as agent, the representative of everyone. The supreme representative is an impartial “judge” to which anyone may appeal for protection, even from the government.
This quest for the representative judge who will be in practice a common representative controls much of the Second Treatise. It controls the turns to government according to a common rule, then to government by a common lawmaker or “legislative,” then to a collective legislative that represents all down to the “meanest,” then to a conceiving of the executive as also a “representative of the commonwealth” and somehow subordinate to the legislative, and then to the ultimate subordination of executive and legislative to an enlightened majority. Finally, says Locke in his own name, “The People shall be Judge” (Second Treatise, 240). All these new formulas try to adjust practical government to the requirement of real liberty. But all these formulas also question government in the name of real liberty. It is not enough to have the right forms of laws, judges, and legislatures if such arrangements are actually “perverting” justice and “wresting” law to serve oppression by “some Men, or Party of Men” (Second Treatise, 20)—including some majority of, say, the pious. Constitutional forms in effect perverted are in effect a conquest, not a government but a conquest of the people at large. Representative and liberal laws notwithstanding, the people in such circumstances should understand themselves to be in “a State of War” with their governors. That is one revolutionary implication of Locke’s insistence from the start that he who is not under a law common to me is by nature in a state of war with me—and can be exterminated (Second Treatise, 17, 20-21, 24, 91, etc.).

Locke’s sweeping political invigoration of the people rests on an anti-political basis, which leads some commentators to miss its politically revolutionary character. For Locke as for Hobbes, society exists to protect private life. In Lockean politics as in Hobbesian politics, peaceful society is impossible unless all resign their natural power of governing themselves. Government governs, not the people. The people have to resign their power to an “Umpire,” which has “settled standing Rules, indifferent, and the same to all Parties,” together with men authorized to execute them (Second Treatise, 87). But Locke, seeking to make liberty more effective, insists that a man’s resignation is effective only “in all cases that exclude him not from appealing for Protection to the Law established by it” (Second Treatise, 87). The subordination to law of “all parties” includes the subordination of the government too. This gets rid of rulers strictly speaking. We are on the radical path that leads toward Rousseau’s “general will” and to Kant’s self-governance by universal moral law. It is true that Locke stops along the way. For he insists that the people are to appeal for their protection, not for the right to govern; he insists upon their subordination as a rule to their representative government; and he relies mostly on political arrangements, say of election and reapportionment, to bring representatives to heel. “The People shall be Judge” only when government is not in effect popular government.
Still, constitutionalism so understood is a profound goad to radical change. Every government not representative in Locke’s sense is “absolute” or partial and hence to be revolutionized. This applies farther than one might think. It applies to any of the common forms (the traditional forms, as they have come to be called). It applies even to democracy in the ordinary sense, that is, to “blue-collar” rule by the “many” or poor. While Locke is remarkably quiet in the Treatises about popular ignorance and zealotry, a majority enforcing piety or sharing the wealth is not a Lockean “majority” and violates the limits on a Lockean legislative (Second Treatise, 134-42).
Still, it is against undemocratic forms of government that Locke most aims. That “absolute monarchy” is illegitimate we know, for the Second Treatise repeatedly tells us so. A king may allow laws between “Subject and Subject,” but he always re​jects a law between subject and monarch. Putting oneself in such an unbridled monarchy is to escape “Pole-Cats, or Foxes, ...to be devoured by Lions” (Second Treatise, 93). The rational must anticipate the appetites that go with unchecked power. But this consideration, which dooms the claims of even a “god​like king,” dooms aristocracy and theocracy as well. Is not Locke’s noisy attack on what England did not have, “absolute” monarchy, partly a cover for his attack on what England and Europe mostly had, a mixture of aristocracy and theocracy with monarchy? Locke’s formulations go toward excluding all class rule as well as all one-man rule: a “few” as well as “one” (Sec​ond Treatise, 137). But only occasionally does the anti-aristocratic direction break the surface. The doctrine of a collective legislative excludes “any Man, in what Station soever,” who by “pretence of Superiority” claims “exemption” from the laws for himself or “his Dependants” (Second Treatise, 94). Tyranny includes “Forms of Government” other than mon​archy, such as the thirty tyrants at Athens or the “intolerable” decemvirs at Rome (Second Treatise, 201). There is not a word from the prudent Locke, of course, on the dukes of England. Still, two early editions of the Treatises began with a ferocious Latin indictment “of the mighty”—who will not be content without the very “blood” and “entrails” of their enemies.

We conclude that Locke’s constitutionalism is a universal razor to cut away aristocrats and theocrats as well as monarchs, and in general all regimes in which the rulers pretend to a superior authority. It cuts away “authoritarian” governments, to use contemporary parlance in democratic countries. This is a conclusion to which Locke’s whole account of human history points. Politics hitherto may have been “the practice of the strong and powerful,” but practice is “seldom the rule of Right” (Second Treatise, 180; cf. 178, 180, 184, 186). Blackstone, then, was on to the truth when he saw in Locke’s “right of rebellion” a principle for “leveling” al1.
 For any government not civil (in Locke’s sense) is ipso facto in a state of war with its people, who should overthrow and replace it. Locke’s razor permits peoples to rebel against virtually any non-Lockean regime. More, it goads rebellion on. “Freedom from Absolute, Arbitrary Power” is “so necessary” and “joyned” to “a Man’s Preservation” that he cannot part with it “but by what forfeits his Preservation and Life together” (Second Treatise, 23). Only a representative government is not absolute, and only government by a legislative in Locke’s novel sense is not arbitrary. To Hobbes’s universal doctrine of a sovereign government anticipating the evils of human nature, Locke adds an anticipatory provision for revolution from the evils of government itself.

Still, Locke retains as well as adds. He retains Hobbes’s fundamental orientation by a state of nature that demands a fundamental subordination of peoples to government. His constitutionalism partakes of the sobriety born of natural necessities as well as the popular vigilance born of political necessities.

Civil government must have power to govern, that is, it must be arranged for governmental efficacy as well as civil representation. Effective power is even primary. For it is closer to the natural root of government—“the desire for preservation”—than is civil freedom. The Lockean law of nature and reason teaches less the freedom of humanity than the preservation of humanity. Natural freedom itself is an instrument of preservation—“necessary” to a “Man’s Preservation” (Second Treatise, 23), or a fence to preservation (Second Treatise, 4, First Treatise, 86). Whatever the proclamations fore and aft from the Two Treatises, the work’s central teaching deduces the fundamental rights and powers from this fundamental necessity. At the center of the First Treatise, immediately after the middle section, Locke deduces the right to acquire property from man’s “strong desire of Self-preservation” in conditions of natural scarcity (First Treatise, 86, cf. 87; Second Treatise, 28, 32). At the center of the second, again after the middle section, Locke deduces the powers of government from the defects of a state of nature that tends to a state of war (Second Treatise, 123-26). Given the harshness of men themselves, as well as of the human condition, necessity dictates political subordination as well as private industriousness. Locke like Hobbes advances a “mighty Leviathan” (Second Treatise, 98). Under civil government, too, “all private judgement of every particular Member” is “excluded” (Second Treatise, 87, 89).

Civil government, then, mixes necessary power with popular power, and Lockean enlightenment involves educating peoples in both. Perhaps it is only because deference to government is all too natural that Locke’s rational rhetoric focuses on the popular side. In early ages the first thought of men was foreign dangers, their natural state was ignorance, and it was “natural” that they put themselves under “the wisest and bravest,” often some fa​ther figure or patriarch. Then men lacked experience of “Forms of Government.” They had not reasoned out “Methods of re​straining any Exorbitances” of governors, such as “ballancing the Power of Government, by placing several parts of it in dif​ferent hands” (Second Treatise, 107). It takes a Locke to reason out the precepts of constitutionalism.

While Locke often gives the impression that men generally can reason out the rules they need to know, he always inserts decisive qualifications. Reason teaches all mankind “who will but consult it” (Second Treatise, 6); the law of reason is “as intelligible and plain to a rational Creature, and a Studier of that Law,” as are positive laws (Second Treatise, 12). The core of the Second Treatise withdraws even the impression. The state of nature lacks “an establish’d, settled, known Law,” for however intelligible the law of nature may be to all rational creatures, men are “biassed by their Interest, as well as ignorant for want of study of it” (Second Treatise, 124). Locke is the studier who consults his reason and supplies what nature has not. Liberal rationalism was not chiefly democratic, for it prided itself chiefly on an age of reason.

If “freedom” for man is “grounded on his having Reason” (Second Treatise, 63), one can call Locke’s education the path of freedom. He supplies the mental directions that enable mankind to “shift for themselves” (Second Treatise, 60, 80, 83). Even in the Second Treatise Locke discusses education, albeit education by parents in particular. Parents have the duty to induce “a state of Reason” that makes men “rational creatures” and “Free-men” capable of living by reason and law (Second Treatise, 58, 59, 170). Does not Locke too set himself such a duty? Is he not a paternal educator of humanity who teaches mankind at large “to shift and provide for themselves” (Second Treatise, 79)? He supplies the rules to direct all rules. While his first discussion of education dwells especially on bringing the child to a state of self-government, “a state of Freedom” (Second Treatise, 59), the second, a summary, focuses on inducing the “use of Reason” and even “a state of Knowledge” capable of law (Second Treatise, 170; cf. Second Treatise, 55, 57). What children get from parental “Instruction” is summed up thus: “that Rule, whether it be the Law of Nature, or the municipal Law of their Country they are to govern themselves by” [Second Treatise, 170; cf. Second Treatise, vi, especially 52 (“new words”), 55, 63, 69). In the democratic revolution liberals are to lead democrats. Locke supplies the words, rules, and reasoning to mix balanced constitutionalism with the humane liberating to which he also directs.

A People’s Legislature

The "legislative" seems to be Locke's great innovation in enlightened government. Machiavelli had devised the effective executive; Hobbes, the legally constituted effective sovereign.
 Locke’s legislative, however, mixes supremacy and legal form with rule of law and popular representation. Aristotle had spoken distinctively of the deliberative part; Machiavelli, of prince, republic, and state; Hobbes, of the sovereign. None of these planners had hit upon an assembly artificial yet inherently limited to lawmaking, supreme yet constitutionally restricted, supreme yet representative of all. The fundamental law of all commonwealths, Locke insists (Second Treatise, 134), is the establishing of the legislative power.

The legislative exhibits first and foremost the supremacy of human law. Locke puts the focus on lawmaking, not, as Aristotle had, on deliberation. This is not a power that looks up to any laws other than those serving man’s preservation—except, of course, for the rational limits of government expressed in a political constitution. To that extent it reflects Locke’s establishment of human sovereignty over every power and authority. In so advancing legislative sovereignty Locke may hit principally at kings and nobles. He surely aims also at priests and their churches and courts. The supreme “Judge on Earth” is the legislative; it is “sacred” as well as “unalterable” where the people have put it (Second Treatise, 87-89, 134). Locke would separate earthly supremacy, I think, from the Supreme Judge of the World. While Locke equates government with “judge” in the early chapters of the Second Treatise, he does not in the later. Is he thus easing a transfer of allegiance to his sovereign legislative? Man is to take “Sanctuary,” as he once phrases it, only under “establish’d Laws of Government” (Second Treatise, 127).

Such considerations seem to explain why Locke opens up so gradually the expansion of human sovereignty. At first, as he traces government to renunciation of the natural power to execute the law of nature, the legislative task is called “punishment” of “transgressions” (Second Treatise, 88). It is reminiscent of the enforcement of righteousness. Later he distinguishes two natural powers, not only the executive power of punishing, but also the legislative power “to do whatsoever (a man) thinks fit for the preservation of himself, and...the rest of Mankind” (Second Treatise, 128; cf. 127). Later still he dwells on one “Political Power”: “to make Laws, and annex such Penalties to them, as may tend to the preservation of the whole” (Second Treatise, 171, cf. 131) One power of political provision supersedes the distinction of powers. At this point we learn that even a man in the state of nature can take measures “as he thinks good, and Nature allows him,” and punish breaches of the “Law of Nature” in others using “the best of his Reason”—all subject only to the end of preserving property, self, and the rest of mankind (Second Treatise, 171). What is best has to do with human provision for human policies. Lockean punishments are but deterrents, means of enforcing policies; the lawmakers emerge as comprehensive policymakers representing human will. Locke will eventually say that the “Essence and Union of the Society” consists in having a collective will and that the legislative’s role is the “declaring, and as it were keeping of that Will” (Second Treatise, 212).
How then can a legislature understood as supreme be reconciled with the famous Lockean limits on government? It is a crucial problem for Locke himself. He devotes a chapter to limits on the legislative, and he can barely wait to expound them. No space, not even a grammatical period, intervenes between his exposition of the first and fundamental positive Law, constituting the legislative, and his insistence on “the first and fundamental natural Law” that is to govern even the legislative itself: “the preservation of the Society, and (as far as will consist with the publick good) of every person in it” (Second Treatise, 134). The urgency of limits reflects the reason for government: preserving society and every person in it to the extent politically possible. It reflects also Locke’s skepticism of human virtue. Deliberation is to be effectively guided by the necessary public law.

The Lockean limits on the legislative have a dual focus: individual safety and workable government. They are four, and they come to sight in a distinctively methodical rhetoric. Does Locke prescribe commandments suitable to be memorized, or at least to be writ down in pamphlets and law books?

The legislative must, first, act for the public good, that is, for protection of property. This is Locke’s social shorthand for the key private goods of which an individual in the Lockean sense may be possessed: life and health, as well as property in the ordinary sense (Second Treatise, 134). Lockean government is for protecting individuals in what belongs to them, not for a shared life, or for redistributing wealth (whether to poor or rich, unless possibly for the sake of preservation), or for fostering true faith or the good life. These are grave limits, doubtful limits, and they are inherent in constitutionalism.

Second, the legislative must act by law. Thus Locke turns away from Hobbes’s administrative state. More to our point, he sharply constrains any assembly, whether democratic or not. The legislative is not to dictate, punish, or decide civil or criminal cases. It is to govern not by decree but by known laws and judges, or by declared and received laws, or, perhaps, by established and promulgated laws. The successive variations show a development toward limits that are man-made and that apply to “Rulers” (including legislators) as well as to “the People” (Second Treatise, 136, 137). We are governed less by the people’s representatives and the people’s will than by a rule of law—by settled and standing laws which bind the people’s representatives and enforce the people’s consent to government and to equality under the law.
Third, the supreme power cannot take property without consent. While this maxim is famous and has immense political implications, the implications, contrary to a common view, are more semi-democratic than oligarchic. A Lockean legislative must be representative, yes, but in a way verging on the democratic. Locke criticizes first a legislative vested in a permanent assembly (such as an oligarchic or aristocratic class) or in a monarchy; there is to be no taxation without also a representative body. No taxation without representation, however, proves to be Locke’s most moderate formulation (Second Treatise, 140). Several formulations require no taxation without the consent of each taxpayer (Second Treatise, 138,139, cf. 192,193). These imply a democratic assembly for the purpose of raising revenues (Locke never proposes an additional assembly for other purposes), although the degree of representation, indeed, would depend upon the distribution of taxes. But then Locke, prefiguring his later account of government as a fiduciary trust, reformulates more moderately: no taxes without the people’s consent given by them or their “deputies.”
The question is finally of expediency rather than right, for the people reserve “to themselves the Choice of their Representatives, as the Fence to their Properties” (Second Treatise, 222).

Fourth and finally, the legislative cannot delegate its powers. “The People alone can appoint the Form of the Commonwealth, which is by Constituting the Legislative, and appointing in whose hands that shall be” (Second Treatise, 141). The fundamental part of the fundamental law is the people’s control of the legislative power. This too raises doubts about any aristocratic house, for the legislative seems the people’s lawmaker and agent. And what of the obvious political likelihoods: is not a majority likely to institute a form of assembly that represents itself? Locke avoids calling attention to this—but he never proposes, defends, or justifies any other assembly. On the contrary, he defines equal protection of the laws in a manner that forbids legal patronage of different orders: “one rule for Rich and Poor, for the Favourite at Court, and the Country Man at Plough” (Second Treatise, 142).
What then are the general implications for form of government of Locke’s legislative power? It is surely true, as the leading commentators see, that Locke’s doctrine of separated powers differs from the ancient doctrine of a mixed regime that combined classes and forms. And it is true, as Gierke and some others have seen, that Locke does not obviously link his extensive prescriptions for powers with his languid survey of forms (Second Treatise, chap. 10). But it is also true that the prescriptions as to powers have decisive implications for form. These implications are not what they are often identified with, the features of the British mixed monarchy of Locke’s time. Nor could they yield any simple political form or any simple mixture of forms. Lockean government is fundamentally an a-political agent, “government,” possessed principally of constitutional structure and only secondarily of features of monarchy, aristocracy or democracy. It represents a people individualistic and constitutional more than political, and this has mixed implications for political and social form. A Lockean people is somewhat democratic in the political authority of the majority, while somewhat oligarchic because of the security given the right to acquire unequal amounts of property.

Locke clearly encourages a rather democratic form of government. What appears as vagueness on the topic of forms is actually caginess. The subtitle of the Second Treatise may announce discussion of only the original, extent, and end of civil government. The central chapter (chap. 10) nevertheless treats “the Forms of a Commonwealth.” This is the shortest and most elliptical chapter in the whole Two Treatises. In it Locke misuses the respectable authority of a literary king to authorize the “Commonwealth” in his own rather democratic sense. Locke had distinguished “Kingdoms” from “Commonwealths” (which James I had not), a commonwealth being government by consent to protect all under laws common to all and made by a “collective legislature” (Second Treatise, 118; cf. First Treatise, 132-33). Despite an apparent tolerance for a variety of forms, then, chapter 10 actually authorizes the politics of a Lockean majority instituting Lockean powers. The majority may place powers of government in itself (a “perfect Democracy”), or in a few select men (an oligarchy), or in one (a monarchy). Even commentators such as Fraser, who grasp the “essentially democratic idea” underlying Locke’s commonwealth, miss the implicit republicanism underlying Locke’s tolerance here.
 To begin with, Locke refrains from distinguishing good and bad versions of the numerical forms, which thus abstracts from differences of quality among human beings. He shares the fateful “realism” of Machiavelli and Hobbes before and Montesquieu later. Locke no more than the others is oriented to virtue or to good forms: so much for Aristotle’s democratic republic, aristocracy, and monarchy. But while Locke disdains good forms, he insists upon the form useful for liberty. He insists upon the “Community” as producer of forms, the majority as the effectual community, and the legislative as its supreme agent. In effect, a majority enlightened by Locke is to judge what forms serve it. Locke points toward not “perfect” democracy but democracy qualified by constitutional and capitalist features. He shows how to bring about popular government, what one might also call a modern republic. Only once does Locke show the link between institution and form, although here too in a backhanded way. Even a monarch unwisely endowed with legislative power is rightfully only “head of the Republick” (Second Treatise, 205).

It is true that Locke mentions both “moderated Monarchies and well-framed Governments” (Second Treatise, 159). But if only commonwealths are legitimate (Second Treatise, chap. 10), monarchies are not. We arrive more cautiously at the same conclusion by considering the implications for form of Locke’s separation of powers. It is obvious that “Absolute Monarchy” is the opposite of civil government (Second Treatise, 90). But Locke will eventually maintain that any executive who also has legislative power will become in effect absolute: he will be subordinate to a “distinct superior Legislative” only as “he himself shall think fit, which one may certainly conclude will be but very little” (Second Treatise, 152). It follows that any monarch with legislative power is to be supposed the opposite of civil government. Locke is finally explicit: the “moderated Monarchies” he prefers are to have legislative and executive powers “in distinct hands” (Second Treatise, 159). But if well-framed governments separate legislative from the executive, and the legislative is both supreme and collective, then monarchy must cease to exist except in name, or in unlawfulness, or as reduced to executive instrument of the people or the legislative. We arrive at the sweeping formula of chapter 10: every government is a “commonwealth.” And in “well order’d Commonwealths” the legislative power is in “divers Persons” or “collective Bodies” (Second Treatise, 94, 143).

This is not to deny that “some Commonwealths” have an executive “vested in a single Person, who has also a share in the Legislative” (Second Treatise, 151, 213). Why do commentators rarely notice that Locke discusses these as special cases, intimating the mistake and the way of reform or revolution? Ernest Barker had it right: this is “a guarded phrase, extorted by English conditions, and immediately qualified and modified.”
 While Locke contemplates executives with legislative powers, he disapproves (Second Treatise, 152; cf. 213, 214-19). Theirs is an ill-ordered commonwealth. Almost alone among the Whigs of his time, Locke eschewed any appeal to the ancient constitution of England. He inveighed against “ancient Names, and specious Forms” (Second Treatise, 225) while substituting the new names of “legislative” and “executive” for “Parliament” and “King.”

There are sharp differences between Locke’s prescriptions and the English mixture in his time of monarchy with aristocracy. Parliament’s authority had been enlarged after the Revolution of 1688, indeed, but even under William and Mary its powers were qualified by royal powers over lawmaking and over the selection, purchase, and management of lawmakers.
 Locke opposes all of this. Indeed, his doctrines place such a regime in a state of “dissolution” fit for rebellion, not reverence. It is cause for rebellion if an executive sets up his will in place of the laws, “hinders the Legislative” from assembling or from free debate, prevents popular selection of representatives, buys elections—or neglects the people. He is to be charged with dissolving the government. Locke treats such an occasion almost as an opportunity for popular revolutionizing. “In these and the like cases, ...the People are at liberty to provide for themselves, by erecting a new Legislative, differing from the other, by the change of Persons, or Form, or both as they shall find it most for their safety and good” (Second Treatise, 214-20).

It is not often perceived how anti-aristocratic the Lockean revolution in lawmaking is to be. Locke never advances anything like houses of commons and peers under the thumb of gentry and great landowners.
 He never prescribes a legislative of two houses. He occasionally suggests a unicameral body of the majority in “public assembly” (Second Treatise, 97). More to the point, his principles exclude an aristocratic supplement to the popular legislative he does prescribe. An innovative theme emerges: “well-order’d commonwealths” have the legislative in “divers Persons” dissolved and formed anew by “Elections” and thus subject to the laws they make (Second Treatise, 143, 154). This is a “new and near tie” to make laws for the public good. It is accountability, a tie between agents and people, that is absent from an aristocratic house never chosen anew, not elected, and always potentially united as a small class superior to most people. Locke is positive. He is emphatic. The legislature is of the people, or of their representatives, and is not to exhibit “a distinct interest” from “the rest of the Community” (Second Treatise, 138). Locke even defines the legislative in a manner antipathetic to a house of nobles or a convocation of the clergy. The legislative’s rules are “Guards and Fences to the Properties of all the Members of the Society, to limit the Power, and moderate the Dominion of every Part and Member of the Society” (Second Treatise, 222). Lords and lord bishops have no superior claim. Locke attacks “Thirty Tyrants” as well as one (Second Treatise, 201) and “the Right” of a rich man to seize from a poor (Second Treatise, 202) He equates “Despotical power” with that of “Lords for their own Benefit” (Second Treatise, 173) and finally justifies rebellion against excesses not only of kings but also of “the other parts of the Legislative” (Second Treatise, 218).

Only a somewhat democratic assembly, in short, satisfies Locke’s requirements. We noted that Locke dwells more often on the need for the taxpayer’s own consent than on the possibility of representation (see Second Treatise, 138,139,192,193). He also moves to extend participation in the legislative beyond taxpayers, with a vague gesture to even the poorest. People could not be “safe nor at rest” under government, “nor think themselves in Civil Society,” until the legislative was in “collective Bodies of Men” by which “every single person became subject, equally with other the meanest Men, to those Laws, which he himself, as part of the Legislative had established” (Second Treatise, 94). If “every single person” including “the meanest Men” is part of the legislative (there is ambiguity), Locke the liberal is also Locke the planner of a decisively democratic legislature. “The People have a Right to act as Supreme, and continue the Legislative in themselves,” he repeats in the Second Treatise’s last sentence. Nevertheless, this language may do more to prick up popular vigilance than to set forth practical institutions. To repeat, Locke probably prefers a legislature of the people’s “Deputies” (Second Treatise, 142), the alternative to which his argument withdraws after addressing the difficulty of raising public revenues (Second Treatise, 140, cf. 88). This politic preference for representation is followed by a corresponding withdrawal from simply democratic representation. An enlightened executive should excise aristocratic sheepfolds, to be sure, but for the sake of representing cities filled with “riches” and “People” both (Second Treatise, 157-58). The test here is not legitimacy but public utility. Representation of “a part of the People” should be “in proportion to the assistance, which it affords to the publick” (Second Treatise, 158). Wealth as well as numbers contributes and should shape the debates. But this modification out of expediency comes after Locke has undermined aristocratic assemblies and established a rather democratic tone and composition for the legislative.

Executive Power

While Locke was not the first to advance representative government, nor the first to separate executive from legislative, he was, according to Harvey Mansfield, the first to combine these two inventions.
 The secret of the combination is a powerful executive which is like Hobbes’s sovereign in being representative—the “image” of the commonwealth—and unlike, in its division from a representative assembly and in a dependence on it.

To the reader’s surprise Locke interrupts his eulogy of a supreme popular legislature by suddenly insisting upon the executive and its prerogatives. The reader had been warned. Locke’s initial definition of political power (Second Treatise, 3) is of executive force as well as legislative law, and the beginnings of government involve executive power to vindicate “Injuries from without” and to “back and support” judicial sentences (Second Treatise, 88, 126). Still, the change of tenor and teaching is marked, as if Locke would make us face the fact that the popular representation and vigilance on which he had been insisting is not the whole story. Perhaps balanced and opposed powers require balanced and opposed modes of enlightenment. We now learn that a legislative continuously in session is not a “need.” It is not “so much as convenient.” It causes, Locke finally asserts, “dangerous inconveniences” (Second Treatise, 143, 153, 156). Now lawmaking appears easy, and enforcement is the pressing need. The enduring and fundamental problem of government is to get “constant and lasting force.” The executive must be the “Power always in being” (Second Treatise, 144). Despite all the language as to legislative supremacy, we now learn that the executive must sometimes go beyond law and contrary to law. Perhaps Locke’s strange procedure reflects the ambiguity of executive power itself. The doctrine of executive power in its original form, Machiavelli’s plan, made political efficacy primary but veiled; actions fundamentally ruthless should appear as instruments of the public.
 Locke constitutionalizes the Hobbesian version, sovereign power, while keeping Hobbes’s great revision: power as a genuine instrument of the public. Still, the Lockean executive has its own veils. It appears as instrument of the people’s law (the enforcer), but is also an instrument of the enlightened to go beyond law for the people’s welfare.
Here is a summary of the big complications in Locke’s elaboration of executive power. While he defines a distinct discretionary power allowable in foreign affairs (the “federative power”), he combines federative with executive (Second Treatise, 148). While he narrows prerogative, he allows acts of prerogative that go so far as to modify the constitution of the legislative. And while he affirms a separate executive, he also affirms legislative supremacy. These inconsistencies, I will suggest, are actually political and rhetorical variations on a consistent intention gradually unfolded. Locke’s formulations point toward something like the cabinet of modern parliamentary systems, whether or not combined with a vestigial monarchy or a primus inter pares. A potent executive can thus be mixed uneasily, and in tension, with responsible popular government.

The little discussion of the federative begins Locke’s presentation of executive power, and it resonates out of proportion to its size. To begin with, the federative’s authority over foreign affairs is sweeping. Locke does not even reserve to the legislature, as did the American Framers of 1787, the authority to declare war. Federative power includes “the Power of War and Peace, Leagues and Alliances, and all the Transactions, with all Persons and Communities without the Commonwealth” (Second Treatise, 146). This power alone Locke calls “natural” (Second Treatise, 145). Is the reason simply that the state of nations is a state of nature, and each nation must exercise its natural power to preserve itself and its people? The members of a commonwealth thus become “one Body in the State of Nature, in respect of all other States or Persons out of its Community” But Locke’s description of the federative resonates farther: it extends beyond foreign affairs to the very making of “one will” and one “society.” Does it then extend to the power of monarchs and generals who weld one society while welding one army for defense and empire.
 We will consider this shortly. Still, it is significant that Locke chooses the mild term “federative” instead of, say, “war power.” Perhaps he encourages governments to aim less at war and empire than at leagues, alliances, and agreements. Be that as it may, this federative power is Locke’s civil provision for generalship. Popular government cannot shirk the most importunate of uncivil necessities. The federative power must be “in every Commonwealth” (Second Treatise, 145).

While Locke installs the federative within governmental institutions, the price of necessity is a power that extends beyond institutions. Not law, and not legislature, but the “Prudence and Wisdom” of those in power must govern in foreign affairs. Policy must vary with the “actions” and “designs and interests” of “Foreigners” (Second Treatise, 147). A Lockean republican might conclude as did Secretary of State Jefferson: “The transaction of business with foreign nations is executive altogether.”

There are graver resonances yet, for necessity so defined itself has implications domestic as well as “foreign.” War may be civil war, and thus the “one body” problem and the name “federative” need not allude merely to pressures from without. There is a domestic political edge to this federative power, even a revolutionary edge. If all “political power” must be “civil government” in Locke’s sense, then there will be plenty of fellow countrymen who are Persons “without the Commonwealth.” Absolute monarchs, gentry, priests, any class with a “distinct interest” from a Lockean “people,” all those not liberal democrats—all are likely to find “civil government” and one “people” foreign indeed. Locke’s distinction between fellow countrymen and foreigners, in short, is secondary to his distinction between friends of the people and enemies of the people. Aristocracy, monarchy, and priesthood are the obvious enemies, but new ones will always arise. Consider the increasingly distinct interest of the slave-owning aristocracy after 1820 in the American South, of capitalists who are would-be monopolists, or of a landless, poor, and sometimes jobless proletariat in many modernizing countries.

Executive power, then, may be a means of defending and indeed introducing the new democratic order. We have noted one striking example: the executive who eliminated rotten boroughs and replaced them with districts “numerous in People, and powerful in riches” (Second Treatise, 157,158). This is not an act of violence, indeed, but it is a management of revolution from behind the scenes. Metaphorical violence was done to the constitution, which might seem enough on Lockean grounds to justify real rebellion. But here Locke excuses. Despite the supremacy of legislative and constitution, an executive apportionment by “true reason” rather than “old custom” excuses because the people’s welfare is served: “Salus Populi Suprema Lex” (Second Treatise, 158). Thus necessity dictates unconstitutional executive action—to bring about a properly representative constitution. The legislative was part of the problem, after all, and the people too, if the “partial” class had governed through deference or reverence as well as force.

When Locke turns to the topic of executive prerogative, he replaces its traditional sense, the sphere in which a king rules at his own discretion, with an executive’s discretion to go beyond law “for the public good.” The power is nevertheless at odds with Locke’s elevation of law and legislature. Prerogative is a “power to act according to discretion, for the publick good, without the prescription of the Law, and sometimes even against it” (Second Treatise, 160). The reason Locke gives is not equity; as in Aristotle’s account of the limits of law, but expediency, the “Accidents and Necessities” that cannot be foreseen by an assembly or conducted well by an assembly.
 Suppose action imperative and an assembly absent or incapable of “dispatch.” Or suppose a law, too rigorous for the circumstances, that should be relieved by pardon or mitigation of its penalty. The “fundamental” law of nature and government holds that “as much as may be, all the Members of the Society are to be preserved” (Second Treatise, 159). There is a fundamental law, but a law politic. Still, and despite the spacious general language, the examples given are humane and relatively minor. They concern pardoning and easing punishment. Perhaps the Lockean executive should incline to follow law in major matters and to understand his politic discretion in light of its humane ultimate purpose. Yet the general language and the occasional veiled example authorize more when necessary.

How can an executive authorized to go beyond constitution and law be kept in his place as an instrument of the majority and its supreme legislative? Locke’s constitutionalism is designed with a view to this question. The constitutionalized executive is part of Locke’s artful remedy for natural ambition and the tyrants, usurpers, and conquerors to come. But how can it be introduced and kept to what it should be?

First of all, what should a civil executive be? It cannot be a king in the full sense. The word of a king is law; Locke himself defines monarchy as the placement of the legisla​tive power in the hands of one man (Second Treatise, 132). But the legislative is separated completely from the executive “in all mod​erated Monarchies, and well-framed Governments” (Second Treatise, 159). Some think that Locke allows his executive a veto over leg​islation and that thus Locke respects “moderated monarchies” of the English type.
 But, again, precisely the passage on moderated monarchy urges that executive be separated from legislative, and Locke suggests elsewhere that the legislative be completely in collective bodies (Second Treatise, 94, cf. 143, 152, 222).

Can an executive consist of a constitutional monarch? While Locke moves in this direction, it makes kings merely kings in name. Locke hints that the name itself should change. Even a king who retains some legislative power is to regard himself as but the “Image, Phantom, or Representative” of the Commonwealth; “acted by the will of the Society, declared in its Laws” (Second Treatise, 151). He is accountable representative, not ruler; chief executive or magistrate, perhaps, not sovereign. Locke distinguishes him from a king who violates law and “the Government” (Second Treatise, 205).

Locke suggests ways to subordinate kingly rule to executive accountability, ways that range from opposing the king’s subordinates, to popular war, to legislative control of a ministry. If a “heady Prince” is “Sacred” as in “some Countries” (such as Britain where the monarch is head of the church), one may oppose the acts of his subordinates. This might seem peaceable and political. But if the king opposes the opposition, he is to be understood as putting himself in a state of war. Sacred or not, a king is to be warred against if he disobeys the constitution. A universal constitutional duty replaces a universal sacred duty; vigilant extermination of a noxious beast replaces pious reverence. Locke proceeds to defend the right and in effect the duty of popular rebellion. Popular execution of constitutional limits compels a leader to be an executive (Second Treatise, 207-210 and chapter 19).

Nevertheless, Locke also shows a political mode of resistance through control of the king’s subordinates, as if to encourage a less violent way. This attends to the “peace of the Publick, and security of the Government,” while also securing the person whom Locke now calls “Chief Magistrate” and “head of the Republick” (Second Treatise, 205). But who controls whom, and how?

The legislature may limit by law subordinates commissioned by law. Is this but extraordinary protest by, say, impeachment? Or is it to be regularized control incompatible with a monarchical executive or even an American-style president? There are intimations of the latter. Locke eventually distinguishes “Ministers” from “subordinate Magistrates” (Second Treatise, 210). An earlier passage expressly states that the executive is “visibly subordinate and accountable” to the legislative and “may be at pleasure changed and displaced,” except in those unfortunate situations where the executive shares legislative power (Second Treatise, 152). Might a well-framed republic have an executive dominated by a ministry, itself changeable at the pleasure not of a king but of the legislature?

A cabinet of ministers, separate from the legislative but dependent on it, alone fits Locke’s strong affirmations of the supremacy of legislative to executive in a well-framed government. The executive may apply force at home and abroad, but it is ranked among “Ministerial and subordinate” powers (Second Treatise, 153, cf. 152). Again, executive officers may be “changed and displaced” by the legislature “at pleasure” (Second Treatise, 152). The executive may apply force, in short, but the legislative is to direct its application. The “Legislative or Supream Power of any Common-wealth” is to “imploy the force” of the community (Second Treatise, 131) or at least “to direct how the Force of the Commonwealth shall be imploy’d” (Second Treatise, 143, cf. 150). It appoints the “Magistrates” (Second Treatise, 89). “All other Powers in any Members or parts of the Society [are] derived from and subordinate to it” (Second Treatise, 150).

Probably, then, Locke does not prefer a single executive, even a single executive for life.
 While the executive must be always in being, Locke neither suggests life tenure for the incumbent or incumbents nor requires that the power be vested in one person. It is true that war caused “Command” to fall to the “sole Authority” of the early general-kings, for war “admits not of Plurality of Governours” (Second Treatise, 108). But the remark is made prior to Locke’s provision for civil government with its one institutionalized executive, and prior also to Locke’s hints at the possibility of a plural executive, that is, one executive with plural members. In most instances the executive or federative power is said to be in “him” (Second Treatise, 159), but occasionally Locke leaves it to “those whose hands it is in,” or to the “Prudence of those who have this Power committed to them, to be managed by the best of their Skill” (Second Treatise, 147). He will even provoke the reader with singular and plural (“one,” “some,” “him”) in the same section (Second Treatise, 156) or in the same sentence: “the Prince, or whoever they be in the Administration” (Second Treatise, 242). True, federative power is not to be separated finally from the executive, but that is another issue. Precisely while discussing their union Locke allows for plurality in the persons holding the combined duties. There might be ministers of defense and of internal security—all directed by a prime minister or small council. There must be, if Locke’s assertions as to legislative superiority to executive function and executive magistrates be taken seriously.

I conclude that Locke aims for an executive broadly dependent on a unicameral legislature that meets intermittently—but dependent by a tether that permits considerable executive discretion. Locke may very well mean to tolerate “a single Person” as executive, who is understood to be “Image, Phantom, or Representative of the Commonwealth,” or even “Chief Magistrate” who is “head of the Republick” (Second Treatise, 151, 205). But these two admissions by Locke are in the context of special existing circumstances (“some Commonwealths” where the executive has a share of the legislative; “some Countries” where the person of the Prince is “Sacred”). And, to repeat, moderated monarchies separate legislative from executive power, and a prince held sacred can be nonetheless opposed by opposing “the illegal Acts of any inferiour officer.” I suspect that Locke’s tolerance of single executives, who have to be opposed irregularly, is a transitional step on the way from old monarchies to new representative republics, in which ministries need the regular confidence not of kings but of representatives and peoples. But it thus becomes a question whether, in the exigencies of government, an executive can be adequately decisive and independent while also being veto-less, plural, and fundamentally dependent on a popular legislative.

Judges as Subordinate Magistrates

What of the Lockean judiciary? The state of nature lacks “a known and indifferent Judge” no less than laws and executive force. Yet Locke suggests neither an independent branch, such as Montesquieu set forth in order better to protect individual rights from executive and legislative encroachment, nor judicial review of the constitutionality of laws, such as the American Framers of 1787 tacitly encouraged to protect constitution, courts, executive, and the wealthy from democratic assemblies. All this is well known. What needs to be pointed out is that Locke sets forth principles that to an extent inform Montesquieuan and American judiciary alike.

On the one hand judges are but to apply “established law” (Second Treatise, 125). Judges are to be “known” and to be “with authority” by law, which in the Lockean context excludes royal courts, aristocratic courts and church courts and excludes as well the authority of common law custom and pretensions to higher law and higher wisdom (Second Treatise, 125). They are to be “indifferent” and “upright” (Second Treatise, 131), which in the context seems to mean that they administer law without favoring church, king, or rich. Judges seem but neutral interpreters of man​made statutes.

On the other hand they are “to dispense justice” like the legis​lature that authorizes them, that is, to “determine the Rights, and fence the Properties,” of subjects (Second Treatise, 136). Locke is quick to insist that legislature and law alike are to be governed by the end of law: to “preserve the Members of that Society in their Lives, Liberties, and Possessions” (Second Treatise, 171). Thus judges are both followers of law without “will,” as Alexander Hamilton later put it in The Federalist, No. 78, and protectors of rights. They too are “ambivalent,” as Mansfield called the Lockean executive that is at once subordinate to law and effective protec​tor of the republic. Judges are at once subordinate to law and effective protectors of rights, especially the property rights that vest under contract.

In light of the judiciary’s liberal function, why does Locke refrain from proposing a separate judicial branch, with or without the term of good behavior incorporated in the English settlement of 1688? While he suggests a separate legislative and executive, he eventually lumps judges with laws as mere instruments whereby the legislative can preserve citizens. Judges fall among the lesser “Ministerial and subordinate” powers, perhaps executive in character, that may vary with “different Customs and Constitutions of distinct Commonwealths” (Second Treatise, 152).

Locke seemed to think that the way to protect individuals is to protect majorities. Representative lawmaking is accountable to majority election, and executive energy is more or less accountable to the legislature. An independent judiciary is not accountable and is then free from reliable ties to the majority’s needs and rights. Accountability is a dependence that relies on fear to enforce duty. It is the principle within the “Subordination of the Powers of the Commonwealth” (Second Treatise, ch. xiii). A judiciary free of popular accountability reminds of royal courts, church courts, or courts of aristocratic peers. Locke probably fears especially kings, churches, and men who think themselves endowed with superior authority as gentry or as voice of God or of the wise. Theirs is private opinion imposed by masquerade. Instead Locke makes a responsible human lawmaker the supreme judge on earth. Where there is no law common to people and government “the people shall be judge” (each being responsible for himself). Where there is such a law the judges like other administrators are to follow it.

Nevertheless, one must not forget that Locke’s reliance upon government and the majority is modified by checks on each for the sake of individual security. Locke’s doctrine is not fundamentally of majority rule, but of individual rights and constitutional government. Majorities are at best an efficacious and limited guide of and check on government. When leaders govern constitutionally and correctly, the people are not to govern. When leaders do not so govern, and the majority is to rebel and correct or replace, its power is to raise a proper “legislative.” If magistrates and judges be decisively directed at a distance by a rather popular legislature, one that is balanced, constitutionally bound to protect rights, and accountable to a majority, all men are to a considerable degree likely to be served. Still, one wonders at this subjection of liberal doctrines and structures to popular majorities. The period under the Articles of Confederation made the American Framers wonder and rethink. They sought an independent judiciary. While Locke might have sympathized with them, I suspect that he like the later Jefferson would have disagreed. He would certainly have disagreed with later liberals who found in individuality or privacy a dignity that should take priority over the common needs that a majority feels and will stand up for. Locke feared, I think, that an independent judiciary would be oligarchic and rigid in protecting big property or in promoting an antipopular righteousness.

While the American Framers accepted Locke’s broad framework of natural rights and civil government, they were drawn to more cautious and less democratic versions worked out by Montesquieu and such followers as David Hume and Sir William Blackstone. Montesquieu feared the combination of political zealotry and democratic domination; he anticipated revolutions and civil wars that could rival the old religious wars as threats to humane security. His Spirit of the Laws (1748) abstained from Locke’s systematically fiery advocacy of natural and popular liberty and of popular constitutions and revolutions. He recommended a senate of the successful and wealthy and introduced the judiciary as a third separate power to help secure private security against the executive. He preferred a monarchical executive, both to check a popular legislative and to allow for executive decisiveness. Also, while Montesquieu like Locke attended to structures more than forms, he would allow forms and structures to vary more with circumstance. Thus ecclesiastical power might be tolerated to counterbalance monarchy. And in general he would introduce humane civilization less through rebellions and more through the spread of commerce and gradual revisions in the private law of contract and inheritance. Yet Montesquieu’s antidemocratic revisions still presupposed Locke’s structuring of rightful government, his critique of higher goods, and his limitation of the end of politics to universal security. Montesquieu presupposed much of what he feared, a revolutionary movement inspired by Locke’s universal principles of freedom and security.
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